



GUIDE TO CONTRACT LANGUAGE FOR 

THE PAINTING & DECORATING CONTRACTOR
Contractors ought to know a reasonable amount about contracts. Below is a simple introduction to the basics of contact language. Although there are basic principles that apply to the construction of all contracts, the requirements and some meanings of contact language may vary from state to state. This guide was created using the laws of the State of New Jersey. New Jersey was selected because recently enacted state law is proactive in protecting consumers and "licensing paint contractors." Readers are encouraged to consult an attorney licensed to practice law in the state where the contract is intended to be applicable.

Article 1 — The Work of this Contract: This clause sets forth the work to be completed by the Contractor. The Contractor only needs to complete the work that is set forth in this term. Any other work requested by the Owner must be agreed upon by both Contractor and Owner and must be placed in written form and signed by both parties. This Article should include sufficient specificity to avoid any confusion regarding the work be completed. 
Chris: An addendum "work to be completed form" would be helpful here.

Article 2 — Date of Commencement and Completion: While this section sets forth a date that the Contractor will begin work on the project and a date when the Contractor will complete the work, it also makes allowances for delays. Delays that are not the fault of the Contractor and unforeseeable by him/her are not actionable by the Owner. For instance, if a painting contractor is hired to paint the exterior of a home, rain, for example, for a week would certainly delay the start and completion of the project. Since the Contractor has no control of the weather, this delay is not attributable to the Contractor, and therefore, there is no fault on his/her part. However, if the Contractor is at fault, this clause also provides the Owner with some protection by assessing a daily monetary penalty against the Contractor. This would be used if, for instance, the Contractor used too few workers to complete the job when promised. 

Article 3 — Contract Sum: This clause states the total price to be paid for the work completed. In addition, this Article should itemize all materials and prices for those materials, as well as, all charges for labor. The itemized list of materials should be specific in stating the quantity, brand (if any) and type of item for which the Owner is being charged. This clause is important because it tells the Owner exactly what they are getting and the price they are paying. It also protects the Contractor because if the materials are listed specifically, the Owner can not later ask for a switch in materials without amending the contract and both parties agreeing to the changes. This can prevent unforeseen costs from falling on the shoulders of the Contractor. 
Chris: Should there be language as "additional cost" for change orders?

Article 4 — Payment Schedule: This Article sets forth a schedule for when the Contractor will be paid by the Owner. This is crucial because many contractors require a "good faith" deposit. This clause also will help avoid confusion about when money is due. In addition, this clause provides for a late penalty to be assessed to the Owner for payments not made within the time allotted by the schedule. 
Chris: Many professional now make financing available through a third party. Very often clients/owners are offered interest free third party loans. The professional often picks up the tab for the interest. What language is needed for these types of arrangements?
Article 5 — Professional Standards for Work Completed: The PDCA has developed a list of Standards it feels that contractors should adhere to in completing their projects. These Standards are available from the PDCA and in turn should be available, upon request, to your clients. If you adopt these Standards and do not follow them, you will be liable for remedying any portion of the work that does not comply. Contractors should discuss the Standards with their clients before the contract is signed in order to make them aware of the quality of the work they will receive. 

Article 6 — Proof of Contractor’s Insurance: As provided by New Jersey Contractors’ Registration Act, each Contractor must show the Owner proof that he/she carries, at minimum, general liability insurance in the amount of $500,000 per occurrence. This clause tells the Owner that they have the right to see proof of such insurance. Proof of insurance is a valuable market differentiation tool and should be in all contracts, even if not required by law.
Article 7 — Asbestos, Lead and Hazardous Substances: This section distinguishes between painting work that specifically includes hazardous material, such as lead based paint, as contrasted with jobs where the hazardous substances are not expected. Although this provision authorizes the painting contractor to cease its work until the owner has remedied an unexpected hazardous condition, both parties are ordinarily well served by identifying and addressing conditions such as lead paint removal or asbestos in the job specifications and the work description section of the contract. 

Article 8 — Volatile Organic Compounds: This clause offers the owners some explanation as to what a volatile organic compound is and what the law says regarding use of products containing VOC's. The consumer and contractor must be aware of the law and how it affects their agreement. Each state adopts their own regulations regarding the use of products containing VOC’s. Painters that do not follow regulations regarding VOC’s are subject to fines and must cease using the offending products and make the necessary changes to ensure compliance with the law. 

Article 9 — Warranties: This clause assures the Owner that all work completed will comply with all industry standards for workmanship, for a specified period. If the work is completed in keeping with the industry standard, the Contractor must remedy the problem at no additional cost to the Owner. Defects attributable to manufacturers or suppliers of the materials are not the responsibility of the Contractor. 

Chris: Do we need a little more here on the case law on warranties? Contractors should know what they are getting into with warranties.
Article 10 — Enumeration of Contract Documents: This section allows for additional documents to be attached to the agreement. As a result, these documents become part of the agreement itself. The main object of this clause will allow contractors who use site plans, design blueprints, or other such documents to incorporate them into the contract.  In addition, this section allows for any amendments made after the signing of the original contract to be incorporated into the contract as addenda. As always, any addenda or amendments must be in writing and signed by both parties in order to be valid. 

Article 11 — General Provisions: This clause can be used as a general section for clauses that do not have their own Article. Examples of general provisions usually include clean-up of the premises after work is completed, obtaining of necessary permits, and damage repair. This clause also notes that the Contractor is responsible for disposal of all unused materials. Disposal must occur within state specified guidelines. This section also contains a clause, targeted at out of state contractors, which provides that the contract operates under and will be construed according to the laws of New Jersey. Finally, this section allows contractors a place for any further, job specific, contractual terms they deem necessary. 

Article 12 — Validity: Provisions such as this one protects against an entire contract being null and void because some individual term or condition was deemed to be invalid or illegal.


Article 13 — Cancellation: The final clause is again required by the New Jersey Contractors’ Registration Act. It provides that the Owner is entitled to cancel the contract within three business days of receiving a copy of that contract. If cancelled within that period of time, the Owner owes no money to the Contractor and any money paid in advance, must be returned to the Owner within 20 calendar days of cancellation, without penalty.


Cancellation must be in one or two forms; written and signed cancellation delivered by certified or registered mail, return receipt requested or written and signed cancellation hand delivered to the Contractor.
THE CONTRACT AS A PREFERRED

 METHOD OF DOING BUSINESS
Some contractors use a basic letter of agreement when contracting with a new client. They suggest a contract is foreboding, and often puts off a customer. Customers sometimes feel intimidated and feel as though they need to consult an attorney before signing a contract. In reality, a contract is the "meeting of minds." In other words, it matches expectations and outcomes. It is a protection for both the consumer and the contractor. If a contract is properly introduced in terms of such protection, consumers quickly become comfortable with the reason for its importance. Below the basic principles of a contract are explained along with reasons why a contract is a preferable way to conduct business.

The following will provide information that will hopefully demonstrate why a formal contract is a superior and necessary document and why letters of agreement are not sufficient in today’s business world. 
In order to be a valid and enforceable agreement, a document must contain certain essential legal provisions and must not leave either undecided or to be determined at sometime in the future any aspect of such essential legal provisions. If these essential elements are not present, then the document is not a binding one and is often referred to by courts as a letter of agreement or sometimes as a letter of intent both of which are not enforceable as contracts. 

Parties involved in a transaction sometimes intentionally create a letter of agreement as an expression of what they intend to agree upon should certain circumstances arise. The document may even be made expressly non-binding until such other circumstances do in fact arise but even if there is no express statement to that non-binding effect, the document will not be binding and thus not enforceable until those circumstances arise. Thus, the letter of agreement is essentially a legally worthless document. As such, it does not benefit you to draft a letter of agreement instead of a contract. 

Because the letter of agreement is not legally binding, a contract is a more appropriate instrument for a painting or decorating contractor working on a project. In order to form a legally binding contract, you must have an offer and acceptance. An offer is simply a statement or other indication that the individual is prepared to enter into a contract with another on certain or definitive terms. The offer must be expressed in a manner capable of acceptance without anything further required of the person receiving the offer other than to indicate acceptance. It must also be clear that the person making the offer is prepared to be bound by the terms if the offer is accepted. Acceptance is simply some indication by the person receiving the offer that the offer is accepted. The acceptance must be clear and absolute and without conditions attached. The objective bystander must be able to determine that the offer has been accepted.

Contracts must also be made for some consideration. Consideration consists of two elements. First, there must be a bargain for exchange between the parties. In other words, each party must be getting something in return for giving something. Secondly, whatever is bargained for must have a legal value. Legal value means that one party is receiving actual value in exchange for 
giving up something that has value. For instance, you agree to paint the interior of my home for the sum of $10,000. The benefit is that I am getting my house painted, in exchange I am giving up money. You are giving your time and knowledge to painting my house, but getting paid money for your service. In this most simplest of contracts all three elements are present. 
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